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3. In an action against a railroad for permitting filth to accumulate 
upon its right of way and thereby causing malaria in plaintiff's family, 
where there was evidence that plaintiff's own premises were in an unsan- 
itary condition which might have caused the illness complained of, a 
charge to find for defendant if such illness may as well have resulted from 
other causes as from stagnant water on defendant's right of way was 
proper as it stood, and should not have been modified by adding thereto the 
clause, "unless . . . said stagnant water was the principal and sub- 
stantive cause of the injury complained of, even though other causes may 
have contributed to a lesser extent, in which case" the finding should be 
for plaintiff. 



BEACH et al. v. BELLWOOD et al. 

June 15, 1905. 
[51 S. E. 184.] 

ESCROW — SUKRENDER OF DEED AND AGREEMENX — EQUITY JURISDICTION 

MUTUAL MISTAKE — PAROL EVIDENCE. 

1. Where complainant took an absolute conveyance of land, and went 
into possession thereof, with the intention of retaining title unless the 
title was acquired by a certain electric railway or land company in which 
he was interested, and, to effectuate that intention, conveyed the land to a 
third person in escrow, with the understanding that, in case the electric 
railway project fell through, the title to land should not pass, and the 
escrow agreement was, by mutual mistake of the parties, so drawn as to 
omit the understanding, and, on the falling through of the electric rail- 
way project, the depositary refused to deliver the deed to the grantor, 
equity had jurisdiction to compel the delivery thereof and the surrender 
of the escrow paper. 

[Ed. Note. — For cases in point, see vol. 16, Cent. Dig. Deeds, sec. 161; 
vol.. 19, Cent. Dig. Equity, sees. 14-19.] 

2. Where the omission of material provisions from an instrument is 
alleged to be due to the mutual mistake of the parties, parol evidence is 
admissible to show the real intention of the parties, even though it varies 
the terms of the instrument. 

[Ed. Note. — For cases in point, see vol. 20, Cent. Dig. Evidence, sec. 
1993.] 



WRIGHT v. AGELASTO. 

June 15, 1905. 
[61 a E. 191.] 

CORPORATIONS — STOCK SUBSCRIPTIONS — CONDITIONS — ACTIONS — INSTRUC- 
TIONS — NEW TRIAL — NEWLY DISCOVERED EVIDENCE. 

1. A condition attached to a corporate stock subscription, that $15,000 
bona fide subscriptions should be obtained, could be waived by tile sub- 
scriber. 



